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Challenging and Defending a Will

“Where there’s a will, there’s a relative”

Introduction

1. This paper aims to give a practical guide to some of the more common problems concerning litigation over wills, including some of the slightly unusual rules about costs. It is not a systematic description of the area and it is not about probate practice.

2. There are two principal areas in wills litigation. The most common litigation is under the Family Provision Act (sometimes called the equity lawyer’s running down action). Less common but not unusual is litigation under section 10 of the Wills Act seeking an order from the Supreme Court that an informal document constitute the will of a deceased person. Much less common is litigation about the capacity of a testator.

3. One can imagine a situation where all of these elements are involved. A disappointed beneficiary or potential beneficiary might claim that inadequate provision has been made under a will and apply under the Family Provision Act (“FPA”). Or if there is a later document (more advantageous in its terms) that expresses a testamentary intention but lacks formal validity an applicant may propound that as the last will of the testator. Alternatively, if the claimant is a person who might benefit on an intestacy, that is, is a person entitled under Schedule 6 of the Administration and Probate Act, he or she might also challenge the validity of the will on the ground of lack of testamentary capacity and, if there are suspicious circumstances for example, force the executor to attempt to prove the will by evidence. 

The Wills Act
4. Section 10 of the Wills Act provides:
 (1) In this section, "document" means a record of information and includes –
(a) anything on which there is writing; 
(b) anything on which there are marks, figures, symbols or perforations having a meaning for persons qualified to interpret them;  

(c) anything from which sounds, images or writings can be reproduced with or without the aid of another thing or device; and 

 

(d) a map, plan, drawing or photograph.

(2) If the Court is satisfied that a deceased person intended a document or part of a document that purports to embody the testamentary intentions of the deceased person (but which is not executed in the manner required by this Act) to constitute his or her will or an alteration of his or her will or to revoke his or her will, the document or part of the document constitutes the will of the deceased person or an alteration of the will or revokes the will, as the case requires.

(3) In forming its view whether a deceased person intended a document or part of a document to constitute his or her will or an alteration of his or her will or to revoke his or her will, the Court may have regard (in addition to the document or a part of the document) to any evidence relating to the manner of execution or the testamentary intentions of the deceased person, including evidence (whether or not admissible before the commencement of this section) of statements made by the deceased person.
5. The basic requirements under section 10 are that:

(1) There is a document.

(2) The document purports to embody the testamentary intentions of the deceased person.

(3) There is sufficient evidence to satisfy the court that the deceased person intended that the document to constitute, without more, his or her will
. 
6. Initially, judicial opinion was that an unsigned document did not come within provision
. This approach was soon reversed in Estate of Willams
, a case where wills of a husband and wife were apparently signed, witnessed and placed in an envelope marked “wills”. After the wife’s death her will was found to be unsigned. The Full Court of the South Australian Supreme Court Full Court emphasized the remedial nature of the legislation and said the provision was designed to avoid failure of a will arising out of “ignorance or inadvertence”.

7. In the Estate of Richardson
 an unsigned document was found with the body of the deceased with a suicide note which said “I have left a will with this”.  The document was admitted to probate on the basis that there could be no reasonable doubt (the legislative test at that time) that the deceased intended the document to constitute his will. A similar result was reached in Estate of Vauk
 where the deceased had a draft will prepared by the Public Trustees Office but had not signed it. He left a suicide note containing references to the Public Trustee and a will and words including “unsigned” and “to be valid”.

8. In Estate of Parkinson
 the deceased had executed a valid will in favour of her husband. She later divorced him and finalized a property settlement. She then instructed solicitors to draft a will removing her former husband as beneficiary and benefiting her three children (two of whom were minors). She rejected the first draft in relation to gifts over in the event the beneficiaries predeceased her. She also requested a letter explaining the will in simple terms. The draft will was prepared along with a letter inviting her to contact the solicitors if she wished to make alterations. The deceased died before the second draft or the letters were sent to her. The court held that the second draft embodied her testamentary intentions but it was not proved (beyond reasonable doubt) that the deceased intended the document to constitute her will and the application for probate failed. 

9. In Re application of Brown; estate of Springfield
 a very sick man was said to have provided instructions for a will to his friend, Mr Brown, who was to be a beneficiary and executor. Mr Brown made hand written notes of what was said to him. He then intended to get a will kit and return to the hospital the next day but the deceased died before that was done. Mr Brown then propounded the handwritten notes as the will. Powell J rejected this and rejected the argument that all that was required under the act was “a document purporting to embody the testamentary intentions of the deceased person”. He pointed out that the provision required “the Court to be satisfied that the deceased intended the document to constitute his …will…”. 

10. Powell J observed that, while each case will depend on its own facts, the greater the departure from the formal requirements the more difficult it will be for the court to be satisfied that the relevant deceased intended the  subject document to be his or her will. Where the subject document was not seen, or read, or written or in some way authenticated, or adopted, by the relevant deceased he would find it very hard to be satisfied that the relevant deceased intended the subject document to be his will. 

11. In Will of Lobato: Shields v Carotozzolo
 the testator had a previous valid will but on the morning of major surgery she telephoned her solicitor to say she wanted to change her will to make her daughter the major beneficiary. Contemporaneously, she wrote the substance of her wishes on hospital note paper. The deceased was discharged and returned home but the draft will was sent to the hospital and lost. Later the deceased told her sister and brother that she had left everyting to her daughter. She died two days later. Nicholson J found that the draft will purported to embody the testamentary intentions of the deceased and she intended that document to constitute her will.

12. In Estate of Masters
 the NSW Court of Appeal considered whether  writings by the deceased on the back of a hospital menu directing giving personal property and a life interest in a house to a female friend was a will. The document was handed to a different friend with the instruction that “This is how I want my property handled”. The case contains a useful discussion of the difference between a document merely setting out testamentary intentions and a document intended to be a will. Mahoney JA, ultimately in dissent because he found the document merely set out testamentary intentions, said “If a document is on its face such as contemplates legal effect ordinarily it should be given effect ….unless there are contexts or circumstances that lead to a contrary conclusion”. 

13. What is the common thread in these cases? In  Estate of Ermelinda Iasiello, deceased
 Legoe J reviewed the cases concerning unsigned draft wills and emphasized the importance of the draft will being approved in some way. A similar view was expressed by Owen J in Hines v Hines
. He referred to the need for some authentication or adoption of the will by the testator. Evidence of contemporaneous expressions of intention from witnesses; friends, relations and others will often be important. 

14. For solicitors drafting wills there is an important warning in the Estate of Vauk.
 It is said that solicitors have a duty to an intended beneficiary to obtain the signature of the testator on the will instructions pending the signing of the formal will. It would also be useful to add a form of words such as “I intend this to be my will until a formal document is prepared”.

State of mind and testamentary capacity

15. As can be seen from the discussion above, testamentary intention and approval of the contents of a will are necessary elements. They must be present with a formal will as well as an informal will. However, “if a will rational on the face of it is shown to have been executed and attested in the normal manner prescribed by law, it is presumed, in the absence of any evidence to the contrary, that it was made by a person of competent understanding”
. Reading over the will to a testator, along with execution, while not conclusive of approval, may be significant evidence of the testator’s approval of its contents
.

16. However, where there is evidence giving rise to some suspicion that the will does not express the intention of the deceased the propounder must dispel that suspicion. The most usual case is where the person who (or someone in whom he or she is interested) prepared the will receives some benefit under it. Suspicion may also arise if the testator was enfeebled, illiterate or blind. 

17. One classic formulation of what is required for testamentary capacity is:

Before a will can be upheld it must be shown that at the time of making it the testator had sufficient mental capacity to comprehend the nature of what he was doing; and its effects; that he was able to realize the character and extent of the property he was dealing with, and to weigh the claims which naturally ought to press on him. In order that a man should rightly understand these various matters it is essential that his mind should be free to act in a natural, regular and ordinary manner.
 

18. In the case where a testator had the requisite capacity at the time of giving instructions but was in a reduced mental condition at the time of execution, it has been held that capacity must be shown to exist at the time instructions were given
. 

19. A drafter should never assume that an intending testator is sound in mind, memory and understanding. Instructions should be taken from the client and not third parties. In the case of an enfeebled client there should be a frank discussion of the circumstances, situation in life and wishes of the client. A careful note of instructions and the reasons for them should be made. A testator should be advised against a disposition likely to attract a successful application under the FPA.

20. In case of doubt about capacity it may be prudent to seek medical advice and record that. Different forms of dementia are common in elderly persons and that may need to be addressed. Mild dementia, for example, involving some memory loss, does not necessarily mean there is incapacity. If there is a report or note as to capacity a copy should be stored with the will or even attached to it.

21. In litigation about capacity it will be usual for medical records and doctors’ notes to be examined. With patients suffering from dementia it will be common for the records to show the results of MMSE (mini mental status examinations) conducted at various times. These records, along with opinions from a person such as a geriatrician psychiatrist may be crucial. 

Family Provision Act
22. Section 8 of the Family Provision Act says:

(1) Subject to this Act, upon application made by or on behalf of a person entitled to apply to the Court under section 7, if the Court is satisfied that adequate provision is not available, under the terms of the will of a deceased person or under the law applicable on the death of the person as an intestate or under the will and that law, from the estate of the deceased person for the proper maintenance, education and advancement in life of the person by whom, or on whose behalf the application is made, the Court may, in its discretion and having regard to all the circumstances of the case, order that such provision as the Court thinks fit be made out of the estate of the deceased person.
(2) In considering the adequacy of the provision available from the estate of the deceased person for a person who has made application for provision out of the estate of the deceased person, the Court shall regard any benefits conferred upon that person or another person by the exercise, whether expressly or otherwise, by the deceased person by his will of a general or special power of appointment as forming part of the provision available from the estate of the deceased person for the person upon whom those benefits are conferred.
(3) The Court may refuse to make an order in favour of a person whose character is such, or whose conduct is or has been such, as, in the opinion of the Court, disentitles him to the benefit of an order.
(4) The Court may regard an application for provision out of the estate of a deceased person by one person as an application made on behalf of all the persons entitled to make applications for provision out of the estate of the deceased person.
23. Consideration of an application under the FPA is said to be a two-stage process
. The first stage calls for an assessment of whether the provision (if any) was inadequate having regard to, “amongst other things the applicant’s financial position, the size and nature of the deceased’s estate, the totality of the relationship between the applicant and the deceased and the relationship between the deceased and other persons who have legitimate claims on his or her bounty.” The second stage is determination of the order to be made and involves similar considerations.

24. This is particularly an area where cases turn on their own facts and inflexible rules are inapplicable. Need is not an essential element although, in practical terms, given the circumstances and size of the estate, an applicant may only succeed by proving needs and requirements that cannot be met from his or her own resources. 

25. In making the assessment the court does not disregard contributions made to the property and finances of the parties to a marriage or marriage-like relationship. Particular note should be made of the position of a widow or “spouse equivalent”. In Golosky v Golosky
 Kirby P, with whom Cripps JA agreed, said:
No hard and fast rules can be adopted. Nevertheless, it has been said that in the absence of special circumstances, it will normally be the duty of the testator to ensure that a spouse (or spouse equivalent) is provided with a place to live appropriate to that to which he or she has become accustomed to. To the extent  that the assets available to the deceased will permit such a course, it is normally appropriate that the spouse (or spouse equivalent) should be provided, as well with a fund to meet unforeseen contingencies…

A mere right of residence will usually be an unsatisfactory method of providing for a spouses, (sic) accommodation to fulfil the foregoing normal presupposition. This is because a spouse may be compelled by sickness, age, urgent supervening necessity or otherwise, with good reason, to leave the residence. The spouse provided and (sic) will then be left without the kind of protection which is normally expected will be provided (sic) by a testator who is both wise and just…” (quoted in Farr v Hardy [2008] NSWSC 996 at [71], White J.  

Costs

26. According to Griffith’s Probate Law and Practice in Victoria
:

In cases of contested wills the general rule is that costs should follow the event unless there are adequate reasons for an order of a different character.

Adequate reasons for departure from the general rule will usually be found in the fact that the litigation has been brought about by the testator’s conduct, in which case the unsuccessful party will have his costs out of the estate. Where neither the testator by his conduct nor the executors nor residuary beneficiaries by their conduct have brought about the litigation, but the parties who have failed have reasonably been led into the litigation by bona fide belief in their case rendering it desirable to inquire into the testamentary dispositions, the costs will be left to be borne by those who incurred them.

27. In FPA litigation a successful applicant will usually have his or her costs from the estate. Generally speaking, there will be no order as to costs on an unsuccessful application
. However, in the event of an application that had no reasonable prospect of success a costs order against an applicant may, and probably will, be made
.
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